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PER CURI AM

Joshua Al an Huf f man appeal s his conviction and 117 nonth
sentence inposed after he pleaded guilty, pursuant to a plea
agreenent, to one count of bank robbery by force or violence, in
violation of 18 U . S.C. § 2113(a) (2000), and one count of using and
carrying a firearmduring and in relation to a crine of violence,
inviolation of 18 U.S.C. § 924(¢c)(1)(A) (2000). W affirmin part
and dism ss in part.

On appeal, counsel filed an Anders” brief asserting that
there are no neritorious issues for appeal, but arguing at
Huf fman’ s request that the prosecutor engaged in msconduct and
that Huffman’s counsel at trial was ineffective. Huffrman filed a
pro se supplenental brief in which he asserted that the
enhancenents of his offense level violated the holding of

Bl akely v. WAshington, 542 U. S. 296 (2004), and he is entitled to

be resentenced. In his supplenental brief addressing the inpact of

United States v. Booker, 125 S. . 738 (2005), counsel asserts
that because Huffman’s nental capacity was never evaluated by a
qualified physician, the district court could not give reasonable
consideration to that factor in determning Huffman’s sentence
pursuant to Booker. In a supplenental response brief, the
Government argues that, wunlike the <clains of prosecutorial

m sconduct and ineffective assistance of counsel asserted in the

"Anders v. California, 386 U S. 738 (1967).
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opening brief, the sentencing clains in the supplenental briefs are
precluded by the waiver of appellate rights in Huffman’s plea
agr eenent .

Huffman initially asserts that the Assistant United
States Attorney (AUSA) engaged in m sconduct in failing to nmention
at sentencing that Huffman brandi shed the handgun used in the
second robbery. A claimof prosecutorial m sconduct is reviewed to
det erm ne whet her the conduct conpl ai ned of so infected the trial
with unfairness as to nmake the resulting conviction a denial of due

process. United States v. Scheetz, 293 F.3d 175, 185 (4th Gr.

2002). To prevail under this standard, Huffman nust showthat “the
prosecutor’s remarks or conduct were inproper and, second

t hat such remarks or conduct prejudicially affected his substanti al
rights” so as to deprive himof a fair trial. [d. Qur review of
the record |eads us to conclude that none of the AUSA's remarks
were inproper, and her failure to nmention at sentencing that
Huf f man brandi shed a firearmwas al so not i nproper. Moreover, even
if there were sone inpropriety in the AUSA's remarks, Huffman has
not denonstrated any prejudice resulting fromthose renarks.

Huf fman al so asserts that counsel was ineffective in
failing to petition the district court for a nental health
eval uati on based upon an injury to his frontal |obe caused by an
assault during a robbery in Septenber 2001. An all egation of

i neffective assistance shoul d not proceed on direct appeal unless
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it appears conclusively fromthe record that counsel’s perfornmance

was i neffective. United States v. Richardson, 195 F.3d 192, 198

(4th Gr. 1999). W conclude that counsel’s purported deficient
performance in failing to request a nental health evaluation is not
apparent from the record, as Huffman’s conpetence was not

reasonably put in issue. Beck v. Angelone, 261 F.3d 377, 387 (4th

Cir. 2001). Huffrman may assert his ineffective assistance claimin
proceedi ngs under 28 U.S.C. § 2255 (2000).

The Governnment argues that the substantive issues
attacking his sentence that Huffman asserts in his pro se and
formal supplenmental briefs are barred by the plea agreenent waiver
of appellate rights. W review the validity of a waiver of

appel late rights de novo, United States v. Brown, 232 F. 3d 399, 403

(4th Cr. 2000), and will uphold it if the waiver is valid and the

i ssue being appealed is covered by the waiver. United States V.

Attar, 38 F.3d 727, 731-33 (4th Cr. 1994). A waiver is valid if
t he defendant’ s agreenent to the waiver was know ng and vol untary.

United States v. Marin, 961 F.2d 493, 496 (4th G r. 1992); United

States v. Wessells, 936 F.2d 165, 167 (4th Cr. 1991). Cenerally,

if a district court fully questions a defendant regarding his
wai ver of appellate rights during the Rule 11 coll oquy, the waiver
is valid. Wessells, 936 F.2d at 167-68.

In this case, the magistrate judge conducted a Rule 11

col l oquy, had the AUSA sunmari ze the pl ea agreenent, including the



wai ver provision, and asked Huffman whether he agreed with the
AUSA's summary and whether he had signed the plea agreenent.
Huf fman replied in the affirmative. Huffrman was ni neteen years old
and had a ninth grade education. He indicated that he understood
the proceedings and, although he was taking nedication for an
anxi ety di sorder and depression, the nedication did not inpair his
ability to understand and participate in the proceedi ngs. The
magi strate judge also correctly explained the statutory maxi num
penalties for the charges to which Huffrman agreed to plead guilty.
Huf f man’ s sentence of 117 nonths of inprisonment was within this
statutory range. Although the district court’s discussion of the
pl ea agreenent was somewhat brief, it was sufficient to establish
that Huffman knowingly and intelligently entered into the plea

agreenent and the appellate waiver provision. United States v.

General , 278 F.3d 389, 399-401 (4th Gir. 2002).

Moreover, we recently held that a pl ea agreenent waiver
of the right to appeal that was accepted prior to the Suprene
Court’s decision in Booker was not invalidated by the change in | aw

effected by that decision. United States v. Blick, 408 F.3d 162,

170-71 (4th Gr. 2005). W conclude that Huf fman’s wai ver of his
right to appeal was knowi ng and voluntary and his sentence is
wi thin the scope of the waiver provision. W therefore decline to

consi der the substantive argunents related to his sentence.



In accordance with Anders, we have thoroughly exam ned
the entire record for any other potentially nmeritorious issues and
have found none. Accordingly, we affirm Huffman’s conviction and
sentence and dism ss his clains under Bl akely and Booker as barred
by his plea agreenment waiver. This court requires that counse
inform Huf fman, in witing, of the right to petition the Suprene
Court of the United States for further review. |f Huffnman requests
that a petition be filed, but counsel believes that such a petition
woul d be frivol ous, then counsel may nove in this court for |eave
to wthdraw fromrepresentation. Counsel’s notion nust state that
a copy thereof was served on Huffman. W dispense with ora
argunment because the facts and | egal contentions are adequately
presented in the materials before the court and argument woul d not

ai d the decisional process.

DI SM SSED | N PART AND
AFFI RVED | N PART




